MINING IN NATIONAL FORESTS
Protection of Surface Resources *

Mineral Resources of the National Forest System

The 192-million-acre National Forest System is an important part of the Nation’s
resource base. As directed by the Organic Administration Act of 1897 and the
Multiple Use-Sustained Yield Act of 1960, the National Forests are managed by the
United States Department of Agriculture’s Forest Service for continuous production
of their renewable resources — timber, clean water, wildlife habitat, forage for
livestock and outdoor recreation.

Although not renewable, minerals are also important resources of the National
Forests. In fact, they are vital to the Nation’s welfare. By accident of category and
geology, the National Forests contain much of the country’s remaining stores of
mineral — prime examples being the National Forests of the Rocky Mountains, the
Basin and Range Province, the Cascade-Sierra Nevada Ranges, the Alaska Coast
range, and the States of Missouri, Minnesota, and Wisconsin. Less known by
apparently good mineral potential exists in the southern and eastern National
Forests.

Geologically, National Forest System lands contain some of the most favorable host
rocks for mineral deposits. Approximately 6.5 million acres are known to be
underlain by coal. Approximately 45 million acres or one-quarter of National Forest
System lands have potential for oil and gas, while about 300,000 acres within the
Pacific Coast and Great Basin States have potential for geothermal resource
development.

Within the past few years, the energy shortage in this country has reminded us that
the Nation’s mineral resources are limited. As with oil supplies, there will
undoubtedly be tightening of world supplies of minerals. Such a trend is leading to
considerable expansion of domestic mineral prospecting, exploration and
development. Much of this increased activity is on National Forest System lands
where open to mineral exploration and development.

Forest Service Role in Minerals Management

In the Mining and Minerals Policy Act of 1970, Congress declared that it is the
continuing policy of the Federal Government, in the national interest, to foster and
encourage private enterprise in (among other goals) the development of domestic
mineral resources and the reclamation of mined land. This Federal policy obviously
applies to National Forest System lands.

The Forest Service recognizes the importance of National Forest System mineral
resources to the well-being of the Nation, and encourages bona-fide mineral
exploration and development. But, it also recognizes its responsibility to protect the
surface resources of the lands under its care. Thus, the Forest Service is faced with
a double task: to make minerals from National Forest lands available to the national
economy and, at the same time, to minimize the adverse impacts of mining
activities on other resources.

2A moratorium on patent applications was enacted by Congress in 1994 and is still in effect.
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Land management planning, as mandated by the National Forest Management Act
of 1976, is a principal tool for assuring that mineral resources are given proper
consideration.  Before plans are developed, specialists evaluate all resource
activities including existing and potential mineral development. Planners and
decision makers then formulate plans to minimize potential resource conflicts and
maximize the various uses and values of National Forest System lands. Since
minerals are usually hidden, relatively rare, and governed by certain preferential
laws, the land management planning procedures provide for the availability of
minerals and development of mineral operations where possible.

Minerals management of National Forest System lands requires interagency
coordination and co-operation. Although the Forest Service is responsible for the
management of surface resources of National Forest System lands, the Bureau of
Land Management (BLM) in the Department of the Interior is primarily responsible
for management of government-owned minerals. Since it is impossible to separate
mineral operations from surface management, the agencies have developed
cooperative procedures to accommodate their respective responsibilities.

Authority for Mineral Activities

Mining and related activities on National Forest System lands are governed by
specific laws that identify procedures and conditions under which prospecting,
exploration, and development of minerals can be carried out.

The General Mining Law of 1872. The Mining Law of 1872, as amended,
governs the prospecting for and the appropriation of metallic and most nonmetallic
minerals on the 140 million acres of National Forest set up by proclamation from
the public domain. Under the 1872 law, and its principal amendment of July 23,
1955, qualified prospectors may search for mineral deposits on these “public
domain” lands. A prospector, upon discovering a valuable mineral deposit, may
locate a mining claim. Recording that claim in the local courthouse and with the
appropriate BLM State Office affords protection from subsequent locators. A mining
claimant is entitled to reasonable access to the claim for further prospecting, mining
or necessary related activities, subject to other laws and applicable regulations.

After meeting rather rigorous specific requirements of law, including a confirmation
of the discovery of a valuable mineral deposit, a claimant may obtain legal title
(patent)? to the surface and mineral rights on the claim. A patent application must
be filed with the appropriate State Office of BLM. On National Forest lands, the
Forest Service will conduct a mineral examination to determine if a valuable deposit
has been found and, accordingly, recommend whether or not a patent should be
granted. The Department of the Interior will consider the Forest Service’s mineral
report, plus information provided by the claimant, and determine whether a patent
should be issued. If a patent is granted, legal title is conveyed, and thereafter, the
Forest Service has no authority over the lands conveyed.

2A moratorium on patent applications was enacted by Congress in 1994 and is still in effect.



QUESTIONS AND ANSWERS

Q: What is the purpose of the
regulations under 36 CFR 228,
issued by the Forest Service,
concerning mining and prospecting
operations in National Forests?

Q: What is the authority for the
Forest Service to issue these
regulations?

Q: When were these regulations
issued?

Q: Why did the Forest Service
issue regulations at that time, when
mineral operations had been
carried out in National Forests for
70 years without them?

Q: Do the regulations affect the
mining laws and mining regulations
of the Department of the Interior or
its management of mineral
resources?

Q: Do these regulations apply to all
minerals on all lands administered
by the Forest Service?

A: The regulations are intended to protect the non-mineral
values of the National Forest System lands against
unnecessary or unreasonable damages from prospecting,
exploration, development, mining, and processing operations
carried out under the authority of the Mining Law of 1872, as
amended. They are intended to provide that protection without
unreasonably inhibiting or restricting the activities of
prospectors and miners.

A: The Organic Administration Act of June 4, 1897, authorizes
the Secretary of Agriculture to regulate occupancy and use of
the National Forests for the protection and management of
their surface resources. All National Forest users, including
prospectors and miners, are required to observe these
regulations.

A: On August 28, 1974

A: The Forest Service was given added direction through the
National Environmental Policy Act of 1969 to promote efforts
to prevent or eliminate damage to the environment. During the
1960’s and early 1970’s, there was increased prospecting and
mining activity on the National Forests because of present or
anticipated world mineral shortages. All indications were that
such mineral activities on National Forests would increase
intensively in the future, resulting in increased possibilities for
surface resource damage.

A: No. Those laws and regulations relate to the search for
minerals, their discovery, extraction, and processing. The
Forest Service regulations apply to the protection of non-
mineral resources affected by mineral related activities. The
Department of the Interior manages Federally owned locatable
and leasable minerals on National Forest lands. The Forest
Service is charged with the management and protection of the
surface resources only.

A: No. They apply only to ‘locatable minerals’ on National
Forest System lands open to operation under the General
Mining Law of 1872, as amended, and to operations
conducted under those laws. They cover those lands reserved
from the public domain for National Forest purposes and not
otherwise withdrawn from their operation. They also apply to a
very small portion of lands acquired by the Federal
Government for National Forest purposes. Nearly all National
Forest lands that are open to the mining laws, and thus



QUESTIONS AND ANSWERS (continued)

Q: Are there any laws or
regulations that cover other mineral
activities on the remaining National
Forest lands?

Q: Just exactly what is meant by an
operating plan?

Q: When is an operating plan
necessary?

Q: What is meant by a ‘significant’
disturbance of surface resources?

subject to these regulations, are west of the Mississippi River,
including Alaska.

A: Yes. The Mineral Leasing Act of 1920, as amended and
supplemented, provides for the disposal of the fossil fuels,
such as coal, oil, gas, oil shale, and related bitumens, as well
as sodium, potassium, and sulfur (the latter only in certain
States) from public domain National Forests. The Mineral
Leasing Act for Acquired Lands of 1947 provides for the
disposal of Federally owned leasable minerals on acquired
National Forest System lands.

A: Operating plans, as required by these regulations, are
documents by which mineral operators identify themselves,
describe the work they intend to do, where and when they
intend to do it, the nature of any proposed disturbance of
surface resources and the steps they will take to protect those
resources. An approved operating plan is basically an
agreement between the Forest Service and the operator. The
operator agrees to observe necessary and reasonable
precautions, spelled out in this plan, to reduce damage to
surface resources during operations activities and to
rehabilitate disturbed areas as and when feasible. In turn, the
Forest Service agrees that protection of surface resources will
be adequate if operations are carried out in accordance with
the approved plan.

A: A plan of operations is required from anyone whose
proposed operations, under the 1872 Mining Law, would
cause ‘significant disturbance of the surface resources.” An
operator who is unsure if the proposed operations might
disturb surface resources should file a ‘Notice of Intention to
Operate’ with the Forest Service. It should describe briefly
what the operator intends to do, where and when it is to be
done, and routes and methods of access to the site. The
Forest Service will analyze the proposal and within 15 days
notify the operator as to whether or not an operating plan will
be necessary.

A: In general, operations using mechanized earthmoving
equipment cause significant disturbance. Pick and shovel
operations normally do not. Neither will explosives used
underground, unless caving to the surface will result. Use of
explosives on the surface generally will be considered to
cause significant disturbance. Almost without exception, road
and trail construction and tree clearing operations will cause



QUESTIONS AND ANSWERS (continued)

Q: What is the purpose of the bond
requirement in the regulations?

Q: What action will the Forest
Service take if miners and
prospectors conduct operations on
National Forest lands without an
approved operating plan?

Q: Do most proposed operations
require preparation of
environmental impact statements?

Q: Do these regulations apply to
National Forest wilderness?

significant surface disturbance. Disturbance by a particular
type of operation on flat ground covered by sagebrush, for
example, might not be considered significant. But, that same
sort of operation in a high alpine meadow or near a stream
could cause highly significant surface resource disturbance.
The determination of what is significant, thus, depends on a
case-by-case evaluation of proposed operations and the kinds
of lands and other surface resources involved.

A: The requirement for a bond is to assure compliance with the
reclamation provision of the regulations and operating plans.
The amount of the bond will be determined by the estimated
cost of the work needed to reasonably reclaim surface
resources disturbed by operations. If the operators fail to do
the work, the bond or deposit will be used by the Forest
Service to do the work or have it done.

A: If the operators cause significant surface resource
disturbance, a Forest Service officer will contact the operators,
seeking cooperation to work up an operating plan. In cases
where operators refuse to cooperate, the Forest Service will,
as a last resort, take whatever legal action may be required to
end unnecessary or unreasonable damage to surface
resources, to reclaim disturbed areas, and seek payment for
damages when appropriate. The Forest Service will first,
however, make every effort to secure the cooperation of the
operators.

A: No. In most cases, environmental impact statements are
not necessary. When they are, they generally are for new
roads that may be needed across National Forest lands for
access to mines, mills, and similar operations. Preparation of
environmental impact statements is the responsibility of the
Forest Service and other involved agencies.

A: Yes. In order to protect wilderness values, the standards
under which the regulations will be applied in designated
wilderness are somewhat stricter than on other lands.
Operators may enter a wilderness and prospect for minerals
under the Wilderness Act of 1964, but such activities must be
carried out in a manner compatible with the preservation of the
regulations. For example, special limitations and restrictions
have been placed on the use of mechanized equipment.
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